§5b.12

his discretion grant notification of or
access to a record in a system of
records which is exempt under para-
graph (b) of this section. Discretionary
notification of or access to a record in
accordance with this paragraph will
not be a precedent for discretionary no-
tification of or access to a similar or
related record and will not obligate the
responsible Department official to ex-
ercise his discretion to grant notifica-
tion of or access to any other record in
a system of records which is exempt
under paragraph (b) of this section.

[40 FR 47409, Oct. 8, 1975, as amended at 43 FR
40229, Sept. 11, 1978; 47 FR 57040, Dec. 22, 1982;
49 FR 14108, Apr. 10, 1984; 51 FR 41352, Nov. 14,
1986; 59 FR 36717, July 19, 1994; 65 FR 34988,
June 1, 2000; 656 FR 37289, June 14, 2000; 68 FR
621751, Nov. 6, 2003]

EFFECTIVE DATE NOTE: At 73 FR 55775,
Sept. 26, 2008, §5b.11 was amended by adding
paragraphs (b)(2)({i)(H), (I), (J), and (K), ef-
fective Oct. 27, 2008. For the convenience of
the user, the added text is set forth as fol-
lows:

§5b.11 Exempt Systems

* * *

(b) * * *
(2) * * *
(i) * * *
(H) Investigative materials compiled for

law enforcement purposes from the CMS

Fraud Investigation Database (FID), HHS/

CMS.

(I) Investigative materials compiled for
law enforcement purposes from the Auto-
mated Survey Processing Environment
(ASPEN) Complaints/ Incidents Tracking
System (ACTS), HHS/CMS.

(J) Investigative materials compiled for
law enforcement purposes from the Health
Insurance Portability and Accountability
Act (HIPAA) Information Tracking System
(HITS), HHS/CMS.

(K) Investigative materials compiled for
law enforcement purposes from the Organ
Procurement Organizations System (OPOS),
HHS/CMS.

*

* *

§5b.12

(a) All contracts entered into on or
after September 27, 1975 which require
a contractor to maintain or on behalf
of the Department to maintain, a sys-
tem of records to accomplish a Depart-
ment function must contain a provi-

Contractors.
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sion requiring the contractor to com-
ply with the Act and this part.

(b) All unexpired contracts entered
into prior to September 27, 1975 which
require the contractor to maintain or
on behalf of the Department to main-
tain, a system of records to accomplish
a Department function will be amended
as soon as practicable to include a pro-
vision requiring the contractor to com-
ply with the Act and this part. All such
contracts must be so amended by July
1, 1976 unless for good cause the appeal
authority identified in §5b.8 of this
part authorizes the continuation of the
contract without amendment beyond
that date.

(c) A contractor and any employee of
such contractor shall be considered em-
ployees of the Department only for the
purposes of the criminal penalties of
the Act, 5 U.S.C. 552a(i), and the em-
ployee standards of conduct listed in
Appendix A of this part where the con-
tract contains a provision requiring
the contractor to comply with the Act
and this part.

(d) This section does not apply to
systems of records maintained by a
contractor as a result of his manage-
ment discretion, e.g., the contractor’s
personnel records.

§5b.13 Fees.

(a) Policy. Where applicable, fees for
copying records will be charged in ac-
cordance with the schedule set forth in
this section. Fees may only be charged
where an individual requests that a
copy be made of the record to which he
is granted access. No fee may be
charged for making a search of the sys-
tem of records whether the search is
manual, mechanical, or electronic.
Where a copy of the record must be
made in order to provide access to the
record (e.g., computer printout where
no screen reading is available), the
copy will be made available to the indi-
vidual without cost. Where a medical
record is made available to a represent-
ative designated by the individual or to
a physician or health professional des-
ignated by a parent or guardian under
§56b.6 of this part, no fee will be
charged.

(b) Fee schedule. The fee schedule for
the Department is as follows:



Department of Health and Human Services

(1) Copying of records susceptible to
photocopying—$.10 per page.

(2) Copying records not susceptible to
photocopying (e.g., punch cards or mag-
netic tapes)—at actual cost to be deter-
mined on a case-by-case basis.

(3) No charge will be made if the
total amount of copying does not ex-
ceed $25.

APPENDIX A TO PART 5b—EMPLOYEE
STANDARDS OF CONDUCT

(a) General. All employees are required to
be aware of their responsibilities under the
Privacy Act of 1974, 5 U.S.C. 552a. Regula-
tions implementing the Act are set forth in
45 CFR 5b. Instruction on the requirements
of the Act and regulation shall be provided
to all new employees of the Department. In
addition, supervisors shall be responsible for
assuring that employees who are working
with systems of records or who undertake
new duties which require the use of systems
of records are informed of their responsibil-
ities. Supervisors shall also be responsible
for assuring that all employees who work
with such systems of records are periodically
reminded of the requirements of the Act and
are advised of any new provisions or inter-
pretations of the Act.

(b) Penalties. (1) All employees must guard
against improper disclosure f records which
are governed by the Act. Because of the seri-
ous consequences of improper invasions of
personal privacy, employees may be subject
to disciplinary action and criminal prosecu-
tion for knowing and willful violations of the
Act and regulation. In addition, employees
may also be subject to disciplinary action for
unknowing or unwillful violations, where the
employee had notice of the provisions of the
Act and regulations and failed to inform
himself sufficiently or to conduct himself in
accordance with the requirements to avoid
violations.

(2) The Department may be subjected to
civil liability for the following actions un-
dertaken by its employees:

(a) Making a determination under the Act
and §§5b.7 and 5b.8 of the regulation not to
amend an individual’s record in accordance
with his request, or failing to make such re-
view in conformity with those provisions;

(b) Refusing to comply with an individual’s
request for notification of or access to a
record pertaining to hiem;

(c) Failing to maintain any record per-
taining to any individual with such accu-
racy, relevance, timeliness, and complete-
ness as is necessary to assure fairness in any
determination relating to the qualifications,
character, rights, or opportunities of, or ben-
efits to the individual that may be made on
the basis of such a record, and consequently
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a determination is made which is adverse to
the individual; or

(d) Failing to comply with any other provi-
sion of the Act or any rule promulgated
thereunder, in such a way as to have an ad-
verse effect on an individual.

(3) An employee may be personally subject
to criminal liability as set forth below and in
5 U.S.C. b52a (i):

(a) Any officer or employee of an agency,
who by virtue of his employment or official
position, has possession of, or access to,
agency records which contain individually
identifiable information the disclosure of
which is prohibited by the Act or by rules or
regulations established thereunder, and who,
knowing that disclosure of the specific mate-
rial is so prohibited, willfully discloses the
material in any manner to any person or
agency not entitled to receive it, shall be
guilty of a misdemeanor and fined not more
than $5,000.

(b) Any officer or employee of any agency
who willfully maintains a system of records
without meeting the notice requirements [of
the Act] shall be guilty of a misdemeanor
and fined not more than $5,000.

(c) Rules Governing Employees Not Working
With Systems of Records. Employees whose du-
ties do not involve working with systems of
records will not generally disclose to any
one, without specific authorization from
their supervisors, records pertaining to em-
ployees or other individuals which by reason
of their official duties are available to them.
Notwithstanding the above, the following
records concerning Federal employees are a
matter of public record and no further au-
thorization is necessary for disclosure:

(1) Name and title of individual.

(2) Grade classification or equivalent and
annual rate of salary.

(3) Position description.

(4) Location of duty station, including
room number and telephone number.

In addition, employees shall disclose
records which are listed in the Department’s
Freedom of Information Regulation as being
available to the public. Requests for other
records will be referred to the responsible
Department official. This does not preclude
employees from discussing matters which
are known to them personally, and without
resort to a record, to official investigators of
Federal agencies for official purposes such as
suitability checks, Equal Employment Op-
portunity investigations, adverse action pro-
ceedings, grievance proceedings, etc.

(d) Rules governing employees whose duties
require use or reference to systems of records.
Employees whose official duties require that
they refer to, maintain, service, or otherwise
deal with systems of records (hereinafter re-
ferred to as ‘‘Systems Employees’’) are gov-
erned by the general provisions. In addition,
extra precautions are required and systems



